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place of abode; and the certificate of service 
signed by the person serving the summons shall 
be evidence of the facts it states on the hearing 
of an application for the enforcement of the 
Summons, When the summons requires the pro- 
duction of books, papers, records, or other data, 
it shall be sufficient if such books, papers, 
records, or other dats are described with reason- 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 
FRANCIS T, BRADY, Special Agent CIVIL ACTION NO. 
of the Internal Revenue Service, 


Petitioners 


RESPONSE TO PETITION TO 
ENFORCE INTERNAL REVENUE 


Vv. 


SERVICE SUMMONS 
E & E PAVING COMPANY and 


JOSEPH BARTONE, Partner in 
B & E PAVING COMPANY, 


Respondents. 


JOSEPH BARTONE, by his attorneys, Bandler & Kass, as 


his response to the petitioners’ petition to enforce Internal 


Revenue Service summons, shows unto this Court as follows; 
I 
B & E Paving Company is no longer an active business 
and maintains no office, as is set forth in the affidavit of 


Joseph Bartone attached hereto as Exhibit A. 


Based upon the facts set forth in the affidavit of 


to the aforesaid petition to entorce Internal Revenue Serv ce 


summons on the following grounds: 


1. Respondent denies that the simmons was issued in 
good faith for the purposes alleged in the 
petitioners' paragraph #IV; 

Respondent challenges the validity of the summons 

in question in that said summons was not issued in 

accordance with the requirements of Section 7602 

and governing Court decisions. 

1 
Based upon the facts set forth in the affidavit of 

Joseph Bartone, attached hereto as Exhibit A, Joseph Bartone 
asserts his Fifth Amendment privilege not to produce any 


records of B & E Paving Company sought pursuant to said 


summons 


because said records are deponent's personal records 


and the production of same may tend to incriminate deponent 
in a criminal ;«cosecution. 
LV 
Based upon the facts set forth in the affidavit of 


Joseph Bartone, attached hereto as Exhibit A., Joseph Bartone 
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asserts his personal Fifth Anendment privilege against self- 


incrimination in respectfully refusing to testify as to saia 


books and records or as to his tax liabilities relating thereto. 


WHEREFORE, the 
this Court dismiss the 
Service summons in all 


such other and further 


respondent respectfully prays that 
petition to enforce the Internal Revenue 
respects and that this Court grant 


relief as it decides as just and proper. 


BANDLER & KASS 


hy 


Robert Sylvor 
A member of the firm 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 
FRANCIS T. BRADY, Special Agent 
of the Internal Revenue Service, 


Petitioners 
Ae 


B & E PAVING COMPANY and 
JOSEPH BARTONE, Partner in 


B & E PAVING COMPANY, 


Respondents. 


JOSEPH BARTONE, being duly sworn, 


He resides at 3 Diane Lane, 


Deponent is the person whose 


CIVIL ACTION NO, 


AFFIDAVIT IN OPPOSITION 
TO PETITION TO ENFORCE 
INTERNAL REVENUE 
SERVICE SUMMONS 


deposes and says: 


East Northport, New 


tax liabilities are 


allegedly being investigated by Special Agent, Francis T. Brady, 


as stated in affidavit of said Special Agent sworn to, on 


November 24, 1975 and annexed to the Petition to Enforce 


Internal Revenue Service Summons. 


3. Deponent was a partner in B & E Paving Company and 


as such, deponent is named as a respondent in this proceeding. 


The partners of B & E Paving Company were myself and Henry 


Esposito. We operated the partnership ourselves, maintaining 


A-15 


day-to-day supervision of its Operations. We were the only 


Signatories on the partnership's checking account. We were yvoth 


| 
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familiar with the accounting and bookkeeping of the partnership 
and only our efforts produced job orders and income. 

4. In paragraph III of said petition the petitioners 
allege that B & E Paving Company maintains an office at 
3 Diane Lane, East Northport, New York. Said allegation 1s 
incorrect since B & E Paving Company dissolved in 1972, has 
carried on substantially no business since that year and main- 
tains no office. Upon the dissolution of B& E Paving Company, 
deponent assumed all outstanding debts and liabilities of said 
Partnership. In consideration of said assumption of debts and 
liabilities, deponent obtained personal ownership, possession and 
control of the books and records of said partnership from de- 
ponents former partner. 

5. Deponent is now in personal possession and control 
of any books and records of the former partnership which exist. 

6. It is apparent that deponent is a target of a crim- 
inal prosecution intended to be instituted by the Department of 
Justice on behalf of the United States. In a previous proceed- 


ing in March, 1975, the Internal Revenue Service sought to 


enforce an Internal Revenue Service Summons in this Court 
the year 1971. In this proceeding, the Department of Justice 
was directly involved and its attorney, John J. Tjaden, appeared 
as Special Attorney for the United States Department of Justice 
out of its Washington D. Cc. office, representing the United 
States of America. The presence of Special Agent Brady in this 
investigation further indicates that a criminal investig 


ation 


is being pursued and information is being sought against deponent 


leading to criminal prosecution. The testimony of Special Agent 


Brady in his affidavit in support of the Present petreion, the 
caption of the Internal Revenue Service summons which is sought 
to be enforced and the petition itself at Paragraph IV indicate 
that deponent is the sole target of said investigation. The 
allegation in said petitioner's affidavit is apparently incom- 
plete and misleading in its allegation that Special Agent 
Brady's purpose in serving said summons was to ascertain 
deponent's correct tax liabilities. His purpose quite obviously 
was and is to obtain further evidence in a criminal prosecution 


against deponent. 


7 . Deponent therefore objects to the enforcement of 


said summons sought by petitioners to be enforced by proces. 
of the Court on the grounds that the Internal Revenue Service, 
in conjunction with the Department of Justice, is seeking to 
abuse this Court's process in the enforcement of a summons to 
assist said agencies in its criminal prosecution of deponent. 

8. Deponent holds, possesses and controls the records 
of B & E Paving Company in his personal Capacity and not in any 
representative capacity. Deponent asserts in his personal 
Capacity his Fifth Amendment Privilege not to produce any 
records of B & E Paving Company sought pursuant to said summons, 
because said records are deponents personal records and the 
Production of same may tend to incriminate deponent in a 
criminal prosecution. 

9. Deponent likewise asserts his personal Fifth 
Amendment privilege against self-incrimination in respectively 


refusing to testify as to said books and records or as to his 


tax liabilities relating thereto. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 

FRANCIS T. BRADY, Special Agent 

of the Internal Revenue Service, 
Petitioners 


Ve AFFIDAVIT 


B & E PAVING COMPANY and 
JOSEPH BARTONE, Partner in 
B & E PAVING COMPANY, 


Respondents 


State of New York 
County of New York 


NANCY M. FEENEY, being sworn says: 2 am not a party 


to the action, am over 18 years of age and reside at 


42-04 Saull St., Flushing, New York. 

On December 12, 1975, I served a true copy of the annexed 
Affidavit of Joseph Bartone in Opposition to Petition to Enforce 
Internal Revenue Service summons by mailing the same ina 


sealed envelope, with postage prepaid thereon, in a post-office 


or official depository of the U. S. Postal Service within 


the State of New York, addressed to the last known address 


of the addressee as indicated below: 


David G. Trager 

United States Attorney 
U.S. Courthouse 

225 Cadman Plaza East 

Brooklyn, Ni. LIZOL 


Att: Joel M. Wachs 
Assistant U.S. Attorney 
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Ndncy. M. Feeney 


Sworn to before me on 
December ;@ , 1975 
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UNLIED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YOKK 


UNITED STATES OF ANERICA and 

FRANCIS T. BRADY, Special Agent 

of the Internal Revenue Service, CIVin, AELIONGNO.” “FOG (29 
Petitioners COUNTER - ORDER 

we ENFORCING INTERNAL REVENUE 
SUMMONS 

Boe eo PAVING. GO. and JOSEPH 

BARTONE, Partne-~ in B & E 

PAVING CO. , 
Respondents 


This matter having come on for hearing on January 9, 
1976 and February 6, 1976, pursuant to an Order directing the 
respondents, B & E Paving Company and Joseph Bartone, partner 
in B & E Paving Company, to show cause why they should not be 
compelled to obey an Internal Revenu Service summons served 
upon them on August 11, 1975, and the Court having considered 


the Pleadings, Affidavits and Memoranda of Law submitted by the 


parties, the testimony and evidence introduced at tie hearing, 


and being otherwise fully advised in the premises thereof, it is 
ORDERED, ADJUDGED AND DECREED, that the petition be, 
and the same hereby is, granted in favor of the petitioner to 


the extent that the respondents, B & E Paving Company and 


Joseph Bartone, comply with the summons served upon them to 


the extent of providing the records and documents called for 


and which now exist and are in the possession of the respondent 


PROVIDED that should the respondents make a timely app: 
from this Order, en ement of this Order shall be stayed, 
pending the appeal, and final determination thereof only upon 
the condition that the respondent, Joseph Bartone, execute in 
the form required by the Internal Revenue Service of the Uni:ed 
States an agreement to extend the applicable etatutes of Limita- 
tions with respect to the assessment and collection of income 
taxes for the year 1972 for a period of time equal to sixty-nine 
(69) days after the date upon which the determination of the 
appeal becomes final, and for the year 1971, for a period of 
time equal to one hundred forty-five (145) days after the date 
upon which the determination of the appeal becomes final; and 
further 

PROVIDED that the stay of enforcement of this order be 
also conditioned upon delivery by the respondents to their 
attorney the records and documents to be produced, or so much 
of same as exist and are in the possession and control of the 


respondent for the purpose of preserving and maintaining the 


said documents and records in safekeeping, and that counsel 

for the respondents shall, from time to time, upon the 
itioners, give confirm 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, and 
FRANCIS T. BRADY, Special Agent of 
the Internal Revenue Service, C1i“v LE Wetton, New 76029 


Petitioners NOTICE OF APPEAL 
Vis 


B & E PAVING CO. and 
JOSEPH BARTONE, Partner in 


45 


B & E PAVING CO., 


Respondents 
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TIT] CLERK: Civil motion, U.S.A. and F.T. Brady, 
Special Agent of the IRS ve. B&E Paving Company and 
Joseph Bartone. 

THE COURT: Go ahead. 

MR, TJADEN: Your Honor, this matter invelves 
the request of the Government for enforcement of a 
summons, Internal Revenue Service administrative 
sunmons issued by one of the petitioners here, Special 
Agent Francis Brady. 

THT: COURT: Do we have a number? 

MR, TJADEN: There has been no number assigned 
to this. 


TUE COURT: Tell the Clerk to assign a civil 


Tiki CLERK: Yes, Judge. 


MR, TJADEN: The factual circumstances surround 
ing the issuance of the summons, I believe, are not 
really in dispute and the question would involve the 


defense that has been raised on the part of the 


number to it. Treat it as a civil case and assign a 
number to it. 


comply with the summons. 
The basic facts, as I understand them, are that 


Respondent ag to why he should not be required to 
Special Agent Brady has been assigned the tax liabilit 
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4 
of the respondent in this case, Joseph Bartone, who 
happens to be or was a partner at one time of BEE 


Paving Company. 


During the course of his investigation, Special 


Agent Brady came to issue a summons to ‘ir. Bartone 
as the partner and person in control and custody of the 
records, to inspect and copy those records. 

Mr. Rartone has now declined to comply with the 
summons asserting that his Fifth Amendment privilege 
passes to those records and thus precludes the 
requirement that he provide them to the Government. 
That's where we are today. 

THE COURT: Yes, I understand. 

As Tf understand it, there are two issues before 
mes one, whether this is in fact an attemptto get 
material for a civil liability or whether they have 
already determined to go ahead criminally and it is 
really an attempt to utilize the procedures to obtain 
information for a criminal prosecution and second, 
whether privilege against self-incrimination applies 
to these documents because they are, for our purposes, 
those of the partner, Joseph Bartone, or whether they 
are partnership Gocuments, those documents have a 
separate entity and therefore are not within the 


protection of the privilege. 
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Is that correct? 

MR. TUADEN: That would be the essence cf the 
case as far as I am concerned. 

MR. SILVERBERG: The statement your Honor made 
is accurate. I would just like to state that there ar 
various aspects of the attack on the summons with 
regard to the proper purpose of the investigation, the 
qood faith in which it was issued, and the status Jn 
the investigation and of any recommendations for 
prosecution, There are various aspects the cases iin: 
that are separately considered. | 

THE COURT: That really boils down to the 
question of whether they decide to go ahead criminally 
or whether in good faith they are merely proceeding 
in order to collect the civil liability. 

MR, SILVERBERG: Yes. 

THE COURT: If the Government wishes to put on 
the first witness -- 

MR. TJADEN: We submitted a petition, filed a 
petition, and I attempted to outline the essential factis. 
They have not been disputed or denied by the 


Respondent and I believe they should be deemed as 


being admitted -~ that Mr. Brady is a Special Agent 


conducting an investigation as I described and that he 


issued and served the summons on Mr. Bartone and 


Ww 
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6 
Mr. Bartone has declined to provide the material. 


MR. SILVEIMURC: No. 

Paragraph 4 states that he is issuing a summons -o 
get tax information for a civil liability. 

THE COURT: I understand that but he has issued 
the summons and delivered the summons --= 

MR. SILVERBERG: Yes. Counsel stated it was fo 
civil purposes, 

THE COURT: I understand that is contested. 

MR. TJADEN: We voule submit that the applicabl 
law is that there must be some civil aspect to his 
investigation. There can be a criminal aspect 
Simultaneously as the Supreme Court held in Donaldson 
which T understand the Court is familiar with. So 
what we really should seek is whether there was any 
civil aspect to this investigation to justify the 
issuance and enforcement of the summons, 

THE COURT: Why don't you goahead with the 
testimony and we will take the argument later. 


MR. TJADEN: TI call Francis brady. 


a 


A-30 
Nrady~-direct 
Ton A We Bon Y called as a witness, 
having heen first duly sworn by the Clerk of the - urt, 
testified as follows: 
DIRECT ERAMTEALTION 
BY MR. LIADEN: 
ra) “>. Brady, by whom ace you employed? 
hy the Internal Revenno Service. 
in what) capacs tt. 2 
Asva G“necial Aca’. 
And to what office are you attached? 
A SVvo Usanhattatt Deseret. 120 (Chumeh wea aw 
YORK NE Gy < 
8) And as a Snecial Agent do you have authorizetion 
to issun and sery. affidavits, summonses for documents and 
testimony? 


PAN VE, 


ae) bees an aspect of vour official duties involve 


the ascortaininy of the correct tax liability of taxpaye: 
whose canes are ascsiqned to you? 

Yes, it does, 

In your capacity.as a Spectal Agent vere you 


to investigate the tax Liabilities of Joserh Rartone? 


was the purpese of yous examination then? 
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A The purpose of the investigation is to 
determine his correct tax liability. 

MR. TJADEN: Your Honor, with my understanding 
that all other elements of the Government's case have 
been conceded I have no further questions at this time. 

THE COURT: Any cross~examination? 

MR, SILVERBERG: Yes, your Honor. 

THE COURT: You may. 

CROSS"EXAMNINATION 
BY MR. SILVERBERG: 

Q Mr. Brady, you stated you are an employee of 
Internal Revenue Service. What division of Internal Revenue 
Service? 

A The Intelligence Division. 

Q And as far as you understand the role of the 
Intelligence Division what is the purpose of the Intelligence 
Division? 

PN The mission of the Intelligence Division is to 
encourage the voluntary compliance to the tax laws. 

Q Would it be correct to state that the role of 
the Intelligence Division is also to investigate criminal 
aspects of violations of thetax law? 

A That is one of the responsibilities. One of 


the responsibilities would be to investigate possible crimina 
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violations. 


Q How would you distinguish the normal audit 


function of the Internal Revenue Service from the Intelligenc 


Division =~ 
NR. TJADEN: I£ you know. 
It has been established that he is in the 

Intelligence Division and not Line Audit Division. 

MR. SILVERBERG: TI assume if he knows his role 
he may know the role of the normal revenue agent. 
MR. TJADEN: Can you answer his question? 

A The Audit Division, as I understand it, would 
conduct civil audits and make recommendations as to taxes 
involving civil matters and not criminal matters. 

Q And at what stage would you be involved in a 
case? 

A Well, in a situation that a recommendation of 
possible fraud is made, it is then referred te the Intelligen 
Division from the Audit Division. 

Q And how in fact, in this case, did you become 
involved ~~ well, basically, about what date were you assigne 
this case? 

A I was assigned this investigation in May of 197 

Q And you have been proceeding on this investigati 


since then; is that correct? 


Brady-cross 10 


A Yes. This is not the only investigation I have 


conducted since that time. 
Q We understand that. You must be very busy. 


When this case was assigned to you what was 


stated to be the purpose of the investigation by your superiors? 


A Objection. It is not relevant. 
Tin COURT: Overruled. 
A The purpose is never discussed with my superiors), 
Q Well, were you given an assignment sheet or an 
assignment document of any type or did someone just say, 
"Investigate Joe Rartone"? 
A There is an assignment card when an 


- investigation is referred to the tnteliliqence Division. 


(continued next page) 
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MR. STLVERBERG: Let me bring up at this point, 
your Honor, that on January 7 I served upon Specie: 
Aqent Brady a subpoena duces tecum to produce -= 

COURT: Mark it in evidence. 
CLURK: Defendant's Exhibit A. 
marked.) 

COURT: In evidence. 

THE CLEPK: Marked in evidence. 

(So marked.) 

THE COURT: Yes. 

R. SILVERBERG (Continuing) -- angeren ane 
documents, reports, correspondence and memorandum of 
communications in connection with any criminal liahilit 
or recommendation for criminal prosecution of Joseph 
Bartone. 

I'd like at this tine to have an opportunity to 
examine those documents. 

MR. TJADEN: We would, of course, your Honor, 
oppose the subpoena and move to have it quashed on 
several grounds, if T might be entitled to state those 
grounds. 

THE COURT: Yes? 


'R. TIADEN: ‘To beqin with, the. language .£ the 


summons itself is veryvague and indefinite. It is 
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lacking in specificity. 


TI. COURT: Just to be particular, do you } ve 


this card of assianment? 

MR. TIADEN: (Addressing witness) Do you have 
card of assignment that was referred to? 

THE WITNESS: Yes, 

THE COURT: Let's see it. Froduce it. 

MR, TJADEN: re you ordering that it he 
produced for examination? 

THE COURT: Examination by me so TI will see 
whet the thing is all about. I think it is specific 
enough to produce that. 

What. are yourother grounds? 

MR. TIADEN: The lanquaqe of the summons asks 
for any and all documents -- 

MR, SILVERBERG: You have to road the rest of 
the sentence. 

MR. TJADEN: Any and all documents, reports, 
communications in respect of the criminal liability or 
recommendations for criminal prosecution of Joseph 

artone. 

THE COURT: ‘That is vagueness aqain. 

What is your other point? 


MR, TIADEN: We don't Know what he is seeking 


Rradv-cross 
unless he is seeking everything and anything ~- 
THY, COURT: Is there any objection to this? 
MR. TJADEN: Yes. Tt is not relevant before the 
Court es to the enforceability of the summons issued 


by Special Agent Brady. 


THE COURT: (Addressing witness) Show it ta the 


attorney for the Governnent and he wil) turn it over to 
me and 1 will mark it for identification as a Government 
exhibit while I inspect it in camera. 

(Document handed to Gavernment counsel and then 
COcCour es) 

THE COURT s Than. VOU. 

(Pange) 

THE COURT: There is another possible ground it 
contains information that relates to © pending 
investioation <-» 

TUADENs That is correct, your Honor -~ 
COURT: (Continuing) «= that ought not to be 
On that ground -= 
CLERK: Document marked as Government 
Exhibit 3. for identification, 
(So marked.) 
THE COURT: (Continuing) £ will not shew it 


counsel for the taxpayer. 
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Nowever, I will read the portions of it which 


are relevant to this inquiry. 


It says, "Name and address: Bartone, Joseph; 


3 Diane Lane, East Northport, New York. Occupation: 
partner, B4&h Paving Company. Allegation: Unreported 
business income. Years involved: 1971. Date info 
items received: 4/17/75." 

I take it that means by your Division? 

THE WITNESS: Yes, your Honor. 

THE COURT: "Assigned to Group A2 by Digricoli, . 
D.P. Digricoli. Dates: 5/2/75." Signed by "Agent 
Brady" and what appears to "Feeer<rei~s-a" <-- is 
that? 

THE WITNESS: Yes. 

THE COURT: “%750379C" and “Date issued, it has 
North Atlantic Region, Manhattan District." 

There are unfilled sections of the form which 
is an NAR form 4~7(3 -65), assignment and completion 
record numbered case, it's stamped "SF" and under 
"recommendations" under the column "closing action" 
there are check boxes; “prosecution, non=prosecution” 
and "withdrawal; additional tax penalties, fraud, 
ochers" and the total. 


There is a chack box "declined by ARC-I, (non- 
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pros)." 


THE COURT: TI don't think it is necessary. 


3 On the back of the form there is space for ise 

4 follow-up at various intervals. 

5 I will not read that portion pertaining to 

6 investigation. 

7 Is there anything else? Do you have a likeness F- 

8 THE WITNESS: This is a copy of it, your Honor 

9 (indicating). 

10 MR. STLVERBERG: If I may ask your Honor, the 
11 reference you make to investigation, is that of the 

12 Respondent or another party? 

13 THE COURT: Another party. 

14 MR. SILVERBERG: If you want to mask it out == 

15 but I'd like to see the document. 

| 


BY MR. SILVERBE:G: 


0 Mr. Brady, could you explain what the last 


_ 
ao 


designation read by the Court was, "ARC=I(non pros)" -= what 


19 


20 | does that mean? 


21 THE COURTD That hasn't been checked. That is 


2? just a choice. That is all blank. 


23 MR. SILVERBERG: I'm sorry. I thought your 


74 Honor said it was checked. 


25 THE COURT: No, none of it is checked. It is 
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apparently the blank form with the initial recommenda~ 


tions. 


A That would refer to, "declined by Assistant 


Regional Commissioner=-Intelligence”™ and in parentheses, *"non-= 
pros"; non=prosecution. 
Q But that hasn't been checked? 
A No. 
Have any of the boxes been checked? 
MR, TJADEN: Objecticn. 
THE COURT: I will allow it. 
MR. SILVERBERG: It's extremely relevant. 
TIF COURT: Yes. 


None of the boxes have been checked. 


(continued next paade) 
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BY MR. SILVERBERG: 

Q In the normal course when would those boxes be 
checked? 

A Vihen a case would be closed, 

Q Closed. And would that card follow the case 
through the Internal Revenue Service procedure? 

A This card -=- after a Special Agent would write 


his report and it was reviewed and then the case would be 


forwarded through channels within the Internal Revenue eauibae 


“-- this card would be completed at that time and go forijard. l 

Q At what staye would that be? | 

A That would be after the Special Agent had made 
his recommendations and the report was written and reviewed 
and was forwarded within the Intelligence Division i. it were 
being forwarded, for example, for further review. 

Q That would be when it is down in Washington? 

A No. 

Q T£ the case had proceeded re nornal 
chennels then the final action would be taken in Washington, 
wouldn't it-==.who would check those boxes? 

A These boxes would normally be completed by the 
Group Manager. 


Q At what office? 


A In the Intelligence Division. 
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Q Where? 


A In this particular situation in the Manh@itd . n 


District. 


Q I'm trying to understand when it would be 


completed, 


A The boxes would be completed. Then it would be 


checked at that time. 
Q Would this be before it is referred to the 
Reqional Commissioner? 
| A Yes. 


Would it be completed before you complete your 


Noe 


Q Is this the only card on this case in existence? 


A There are copies of this card but, you know, it 


would be the same information on the card. 

Q Would any card be the card to be checked and not 
that card? 

A No. This particular card would be and is 
maintained in the Intelligence Division files -~ thig 
particular card. 

Q Where are the other cards kept? 

A There is one card that is given to the Special 


Agent and one card goes to the Group Manager and those are the 
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cards that I am familiar with. 
Q So, you say that you received this case an lay 
of 1975; is that correct? 
A That is correct. 
9) And you proceeded to perform your duties; is 
that correct? 
A Yes, sir. 
fe) With regard to this case? 
A Yes, sir. 
Q Approximately how many peorle have you spoken tc} 
regarding this case? 
MR, TJADEN: Objection. 
THE COURT: Sustained. 
MPR. SILVERBERG: Your Honor, I asked the question 


because I am advised that Agent Brady and another 


agent who T tried to obtain the name of, have gone 


through practically every customer of Respondent, have 
examined relatives of the Respondent at length, have 
gone to people who never had any knowledge of the 
Respondent and as a result of this tremendous effort 
the Respondent is losing his livelihood and T'd Jike 
to know approximately how many people he has gone to 
in this case. 


MR. TJADEN: It hes no bearing on this summons. 
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MR. SILVERBERG: It has, as to the harassment 
of the Respondent, 

THE COURT: The issue is whether it is civil or 
criminal in nature, 

MR. SILVERBERG: The cases State, including 
Powell that the question is one of good faith and 
whether the investigation, whether it is taken in good 
faith or for harassment purposes, 


MR. TJADEN: TI submit again it is not submitted 
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as an issue -- 
MR. SILVERBERG: It has been raised, 
THE COURT: I will permit it to be raised now. 
T will permit the question. It may bear on whether 
this is in fact a civil or criminal prosecution. I 
will accept the question. 
MR. TJADEN: As I understand tne cuestion, he 
is asking the agent how many people he has spoken to = 
THE COURT: In connection with this 
investigation. 
He is asking how many witnesses has he or his 
associates seen in connect6on with the investigation. 
You may answer, 
A T'd have to estimate that at approximately 50 


people. 
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rifty people? 
Yes. 
O Rpout how many cf those peovle would be 
customers or custeners of bah Paving? 
NP. TIADEN: Objection. co getting 
the results of the investiaation now, 
Mt. STLVERUERG: TL thin’ it ia a proper 
question. 
MR. TUADENs He 13 not to: that 
information. 
I think we have safficient for this 


4 


purpose for ne to make a judqrent on tpis. 
You may inquire ether tatters or this matter 
wisn. 
lave you spoken to the niece of the 

TIADHNs Objection. 
TIT? COURTS Sustained. 
Yave you spoken to Pan Anerican ~~ 


‘MADEN: Objection. 


mre COURT: Are they a former customer? 


MP. SLIVESBERG: A, former customer, They are 
ne longer a customer of the Respondent's. 


Tir courT: Pan American Airlines? 


“RR, STLVERBEPG: Pan American Airlines and they 
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dropped relations hecause of two visits by the IRS in 
investigating this situation. 

MR. TIADENs T move to strike the remarks ot 
Mr. Silverberda. 
~ THE COURT: T don't take them as evidence, just 

statements helping me to determine relevance, 


HR. TJADEN; TI don't see how they would be 


relevant nased on what ‘Mr. Silverherg says because the 


affidavit by Mr, Bartone states he is out of business. 
MR. STLVERBERG: Eis subsequent businesses are 
being terminated. 
THE COURT: 2 will sustain it. 
Go ahead, next. 
I will take your client's hearsay on it. 
However, if you want to put him on the witness stand = 
MR. SILVERBERG: We would have difficulty with 
that. 
9 Likewise, have you spoken to St. John's 
Hospital <= 
TJADEN: Objection. 
COURT: Sustained. 
many clients did B&kE have? 
STLVEPBERG: How nany? 


COURT: Yes. 
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MR. SILVERBERG: TI don't think -=- 

THE COURT: You don't want to answer that 
because of -- I see. 

MR. SILVERBERG: Yes, your Honor. 

THE COURT: (Addressing witness) How many clients 
did they have? 

cee neniiens I don't know, your lI!onor. 

es COURT: How many do you think they seas | 
based on your investigation? 


TuUn WITNESS: I would say the majority of the 


people that we interviewed, of the fifty people I 


mentioned, I would estimate thirty-five of those Peon 


would be former customers. 

THE COURT: So, most of the people you inter- 
viewed are former customers or people you believed to 
be former customers? 

THE WITNESS: Yes, your Honor. 

CROSS=EXAMINATION 
BY MR, STLVERBERG (Cont.): 
Q Did you also interview neighbors of the 
Respondent? 
MR. TJADEN: Objection. 
Even if he were required to answer yes or no 


it hag no probative value. 


24 
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THR COURT: Well, it has some hearing on whethen-- 
MR, TIADEN: TI don't think the Respondent {3 
entitled to use this form as a discovery device. 
TIE COURT: I aqree withyou and I will be stric 
in limitina it but I take it, in any event, this kind 
of investigation would be normal to determine life- 
style or whether he paid his taxes. 
Tt is no indication of a criminal investigation 


to look at the man's lifestyle. 


fa] When you interviewed these clients or neighbors 


or relatives, how did you introduce yourself, how did you 
introduce the purpose of your visit? 
MR. TJADEN: Objection. 


THE COURT: Wo. I will permit that. 
A I introduced myself as a Special Agent of the 
Internal Revenue Service. 
Q Did you just introduce yourself or did you stat 
the nurvose of your visit? 
A S. 
fe) How did you state the purpose of your visit? 


MR. TJADEN: Objection. 


revealina anything. If he interviewed neighbors I am 


THE COURT: I will permit it. He is not 
sure the taxpayer knows ahout it. He is just informin 
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me. 
A T said that there was a tax investigation of 
Bartone being conducted. 
Q Did you say by whom it was being conducted? 


A Ly tne Internat Revenue Service. 


0 Did you say it was by the intelligence | 


or by audit? 
A T may have said Inteliigenes Division in 
individual cases. 
Q bid you say that the puspose of the investiyga- 
tion was criminal in nature? 
A T may heave stated that thare was a possible 
criminal violation, a possible crininal situation. 
@) And in the course of your interviews, did you 
make reports of your interviews? 
A I took notes, 
Q Jere they subsequently formalized in written 
reperts? 
A No. 
“Re STLVERBERG: T'd like an opportunity to 
examine those reports. 
ik, TJADEN: We doesn’t call for anything. 
First of all, the witness stated he hasn't reduced th 


to reports. 
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MR. SILVERBERG: Then the notes. 


MR. TJADEN: They are not called for in the 
subpoena. 

THE COURT: Do you object? 

MR. TJADEN: Very definitely. 

MR. SILVERBERG: ‘These are: work products. 

THE COURT: Sustained. 

T am not going to give you information from an 
investigation when a recommendation has not heen made 
and it is an ongoing investigation. 

Q Have you prepared any contemporary memoranda of 
the findings? 

A NO 

fe) Have you made any conclusions regarding your 
investigation? 

A NO. 

Q You are stating that from May to January you 
have mace no conclusions as to your investigation? 

A So 

Q Have you spoken to your superiors regarding thi 
investigation? 

A Yes. 

O Have you made reports to your superiors 


regarding this investigation? 
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I have spoken with them, 
By reports -- written reports? 
Progress reports, stat reports. 
Yes, 


MR, SILVERBERG: I'd like an opportunity to 


examine those reports. T think they are very relevant 


as to whether or not Agent Brady has in his mind 
determined whether this is a criminal investigation 
and under applicable cases and construing Donaldson, 
if the investigation of the Special Agent has taken on . 
criminal overtones then the issue of the good faith 
with which the summons was issued is brought into 


question, 


(continued next page) 
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MR. TJADEN: The Government, of course, objects 


to disclosure or production of any of the document. : 


called for by counsel, 

THE COURT: Has the Government Submitted a brie 

MR. TJADEN: I have just received a copy of the 
Respondent's answer and memorandum on Tuesday of this 
week. 

THE COURT: I am not being critical. I am ask- 
ing a ques*.ion of fact, 

MR. TJADEN: The answer is no, we have not. 

TIN COURT: Tt would have been helpful if r 
could have read your case as well as theirs last night 

MR. TJADEN: Well, we received the subpoena <= 

MR. SILVERBERG: T spoke to you and advised you 
that I was serving it. There was no formal motion 
to quash the subpoena. It is being raised here, 

THE COURT: You are from Washington, aren't you? 

MR. TJADEN: Yes. 

THE COURT: Don't they have form briefs on all 
this? Is this the first time that anything like this 
happened in the United States? 

MR. TJADEN: A subpoena for documents like this 

Tink COURT: Yes, 


MR. TJADEN: No, it's not, 
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COURT: You must have plenty of briefs. 
TJADEN: No, we do not. 
MP, SILVERBERG: There is a case on appeal in 
the District of Columbia. 
THE COURT: This seems like a difficult case. 


MUR. TIADEN: They are seeking an investigative 


THE COURT: They may be entitled to it. I don’* 
know the law in this aroa. 

MR. TJADEN: It is a well-established principle |[-- 

THE COUT: Well, when will I get a brief? 

MR. WADEM: Ten days. 

THT; COURT: T cannot proceed. 

MR. SILVERBERG: The whole crux of our objectio 


is that it is bad faith and if there is a desire to 


proceed criminally it raises the whole question of 


qood faith. 


MR. TJADEN: Well, the Respondent has to show 
some abuse 

MR. SILVERBERG: I can’t do it <= 

THT COURT: He can't do it and I won't quess at 
law I don't know. I must have the briefs. 


BY MR. STLVERBERG: 


Q Nave you made any determination as to criminal 
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liability of the Respondent? 
A No. 
Q Mave you discussed this case with the Regional 
Commissioner's Office? 
A No. 
Q Have you discussed this case with Washington, 
the Departnent of Justice? 3 
A No. The only discussions with either ef those 
offices would be relevant to the summons enforcement. 
MP. SILVERBERG: ‘I am at a loss to proceed on 
this point without the actual documents. 
Under normal circumstances, the Penpartmnent of 
Justice is involved in a case at the criminal level of 
a tax investigation. 
Mr. Tjaden is from the Department of Justice in 
Washington. Usually, it is left to the Assistant U.S. 
Attorney in the locality where the District Court is 
located if it is a normal civil investigation. 
THE COURT: Is that true? I don't know. 
HMR. TIADENs No, it’s not. 
MR, SILVERBERG: From my research on the 
question, Mr. Tjaden's presence from Washington, from 
the Department of Justice, raises a question of the 


status of this investigation. 
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MR, TIADTN: That's totally inaccurate in that 
the Department of Justice, the Tax Division of win Tt 
an a member, is charged with handling all surmons 
enforcement matters. 

he, STEVERRERC: Lf your qive me a minute -- 

Mn, TIADEN: Of course, the U.&. Attorney's 
Office is vithin the Department of Justice ttsell .. 

Hm, RTRURRVERG! If you qive mz five minutes TI 
will show you where there is no Repartment of Justice 
representation in summons enforcement cases including 
Court of Apneals cases. 

TUE COURT: T must say that this isn’t telptul. 
I must have briefs. 

Iam aoing to have to put off further hearing 
on the first issue. Let's move to the second issue, 
the taxpayer's relationship and nature of the 
partnership. 


th. STIVERAERG: Do L assune my cross~cenxaminatign 


mir COUR: Yes, unless you'd Tike to go forwarde 
T take Lt you cannot. 

mm, STLIVOPRBERG: We cannot go forvard in our 
allegation tmtil we have some ruling on the documents. 


Tit COURT: We will suspend on that. 


Brady~cross 

Let's move on to the second issue. 

MR, TJADEN: May the witness step down then- 

THe COURT: Yess. 

MR. STLVERBERG: Your Honor, insofar as the 
Respondent's assertion of his Fifth Amendment 
privilege is concerned, we are in a bit of a dilemma 
as you can understand. 

When a party asserts his Fifth Amendment 
privileges he is in a position of attempting to justif 
to the Court that he has substantial reason to believe | 
that he is under criminal investigation and that 
whatever evidence he may produce or testify to may 
éneriminate him in a criminal prosecution. 


I believe that the response and the affidavit 


of the Respondent which was filed with this Court is 


sufficient to lay the groundwork for his assertion of 
Fifth Amendment privileges as far as his testimony is 
concerned at least and also as far -- 

THE COURT: I don't know anything about this 
partnership. [t could be doing all kinds of business. 

“Rn, SILVERBERG: tn the Respondent's affidavit 
it is stated that P&E Paving Company is no longer in 
business. 


TIE COURT: TI understand that but that doesn't 
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help us. The question is, what kind of a relationship 
- 


was there before it went out of business? 

HME. STLVERRBERGS T think that is also stat:,' in 
the affidavit -- that it was a two-man partnership, it 
was in existence for perhaps two years. was 
dissolved and upon dissolution there were enormous 
debts anc as part of the dissolution the Respondent 
agreed to pay these liabilities and retained papers 
and books ard records and retained absolute ownership. 

THE COURT: Is the partnership agreement and 
dissolution acreement available? 

MR. SILVERBERG: I believe what the Respondent 
believer to be a docunent of a partnershin was filed 
with the County Clerk in Queens. 

THE court: Then there should bo no objection tc 
furnishing a copy. TI would like to look at it to 
determine what the nature of the business is. 


What about the dissolution agreement? ‘Vas that 


Mi. SILVERBEPG: Was there anything in writing 
when b&E dissolved? 

Mk, BARTON: I don't think so. 

HR. STLVENBERG: The Court should understand 


that was the loosest kind of business venture. 


THT COURT: That's vhat you say but you were not 


A-57 


24 
there and neither was T and IT have no evidence one way 


or onother on it except the affidavit of tha Respondent. 

MR. TIADIN:s With respect to that affidavit: 
Mr. Bartone is obviously present today and I would mov 
to strike the affidavit from being admitted as evidence 
today. 

MP. SILVERBURG: On what ground? 

TH COURT: Well, it's not evidence but ft is 
available on the motion. 

Are you putting forward any evidence at ail? 

MR. SILVERBERG: As I said, I believe the 
affidavit is sufficient. 

If the Court desires the Respondent to testify q- 

THe COURT: T heve no detire. IT am not qoeing t 


tell you what to do. 


I understand your dilemma. You decide what you 


want to do. T am just here to judae the case. 

AR. STUVERBERG: T would permit the Respendent 
to testify vreqdarding the foundation for his assertion 
of his Pifth Amendment orivilege if it is understood 
by counsel]. for the Government: and stated on the record 
that the testinony and jts fruits would not be vsed in 
any proceeding against the Respendent,. 

un. TUADENs T cannot agree to that. 


MR, SLILVERRENG: To further substantLate the 
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privilege the Respondent is faced with the dilemma of 


waiving his privilege. 

THE COURT: Is the former partner still ava. labl 
or alive? 

MR. SILVERBERG: Still alive jut oddly, as I 
understand, not the subject of an investigation.; 

THE COURT: How old is he? 

MR. SILVERBERG: 45 or == 

“NRs BARTONE: 48. 

MR. SILVERBERG: As I understand, he was ill at 
the beginning of the investigation. 

THE COURT: You can call him without waiving 
your client's privilege. 

MR. SLLVERBERG: Well, T didn't understand that 
he was still available. Last time in court on a 1971 
tax year he was unavailable. 

If your Honor would adjourn the case until we 
get a disposition of the remaining issues -~ 

MR. TJADEN: Your Honor, they had an opportunit 
today to present the witnesses they desired, whether 
neighbors, former customers ~~ 

THR COURT: I am not going to cut them Off. 


I find it a very puzzling case on all the issue 


I think we will have to adjourn. 


I nvself would have tended to treat the 
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partnership and partnership books as non-privileged 


and let it qo. But obviously, the cases go the other 
WAY. 

The Slutsky case is a very strong case where 
there were over four million dollars in assets in a 
partnership and Slutsky was cited by the United States 
Supreme Court as a leading case. 

I must say I could not understand Slutsky myself 

"42, TJADEN: As your Honor alluded to the Bellas 
case in referring to the Slutsky decision, we of course 
are subnitting that it is not analogous to the present 
case. There is no family relationship between them. 

“Pp. GTIVERRERG: f don't think the fact that the 
partners were not brothers would be controlling if all 
other facts are so strongly similar to Slutsry. 

mR, TIADEN: But we have no other facts -- 

vr COURT: That's the difficultv. I just don't 
know what to say about this case. TI have never been in 
so much of a quandary because T have not received the 
briefs fron the Government. So I don't know what the 
Goverraent's legal position really is. 

Im, SILVERTERG: We are in a quandary, too, 
because to ao into day-to-day operations opens up the 
whole issue which privilege is heing asserted and the 


Government does not concede that exploring any further 
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facts would be barred from use. 


MR. TIADEN: Let me clarify my point for that 
on the record, 

When 1 say I cannot agree it is primarily 
because I don’t have authority to agree. 

TI COURT: Well, why don't you go back and see 
what your authority is and submit a couple of briefs o 
a brief and perhaps then we can go forward with this 
hearing. 

In the meantime, I am not going to require the 
defendant or rather the taxpayer to respond to this 
summons. TI am going to stay it. 

MR. TIADEN: Will this case be re-set for a 
hearing? 

THE COURT: I will set another hearing date Lf 


you'd like. When do youwant it? 


tim, TIADEN: I'd like time to brief it but of 


ar soon as we Gan. 

THR COURT: When can you brief it? 

HR. TJADEN: Two weeks. 

Tin COURT: He'll require another week to 
respond. 

MR. TJADEN: Early February. 

MR, SILVERBERG: I'd like a little better than 


a week to retpond. 
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MR. TIADEN: Counsel submitted his brief -- 


MR, SXLLVEPBERG: On the subpoena I haven't 
submitted a brief. 


Your Nonor, I am just advised that the 


Respondent will be unavailable until the end of 


February. 

THE COURT: Where will he be? 

MR, BARTONE: In the middle of February T ait 
going away for a few weeks. 

THE COURT: Make it earlier in February. 

THE CLERK: February 6th. 

THD COURT: When are you going away? 

MR. BARTONE: My wife would know that. 

THE COURT: 3:30 February 6th. 

MR. SILVERBERG: Wh3n does the Petitioner have 
to have his brief in? 

THE COURT: Two weeks. 

MR, SILVERBERG: Two weeks from today? 

THE COURT: Yes. 

MR. SILVERBERG: Answering brief? 

THE COURT: ‘Try to get it in as early as possiblp. 
The earlier I get it the more likely I am to read it. 

In this case, I have read your brief and have 
been prejudiced by your excellent statement of law and 


facts. So you are way ahead, 


38a 
MR. SILVERBERG: May TI have an opportunity to 


respond to the Governnent's brief? 


THE COURT: “Yes, but bear in mind that I ar. 


going to hear you on the 6th. 


Please try to be of some help to me because T 


don't know anything. 
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Mk, SILVERLURG: To put this witness in context 


your Honor, to ley a little beckgeciund, one of the 
oiojections waica the respondent has to the endorse, int 
of tae Internal Feavenue sunnons which has deen issued 
ig that the vartnership is of such nature that 
record3, ook: and records of tha anrtnership, are 
suject to rifth iendnent orivilege in that they fall 
under the aicaption in the Bellis case -- accordcin« to 
the narnur?a 2nd the operation of the partnership. And 
“ur, 4eufian Ls the accountant vho doas the bookkeeping 
for the partnership and is fully “familiar with the 
operation of tne partnership. 


COURT : Go aheoac. 


was sworn 

follows: 
DiIRECY EXAMIAALION 
BY MR. STLVERDERG: 

) Mr, Naufman, would you describe briefly the 
fuaction which you performed for Bb & E Paving? 

Iwas like their bookkeeper, I kept their books 

their checks, entered into their cash receipts, their 

ments, I prepared payroll taxes, partner returns, and 
their personal income tax returns. 


) Ne. Kaufman, during what period of time did you 
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perform this service? 


rom approximately May of 1371 uatil tere. 
of 1973. 
tit. GILVERBERG: Your Uonor, I would Like to 
introiuce at taiis tine ea certified copy of the 
basiness cortificate which was filea in the County 
UtfLice of Queens County. 
ih COURT: ALL right. jar it Ln evidence. 
SULViaweEEG: Raspendent's in evidence. 
‘sks CLERK: kespondent's Exhibit 1 in evidence. 
(So marned.) 
“Hb COURT: Proceed. 
SILVER: 
, Kaufian, &£ would like to go into some of 
the aspects of the functionings ef the i: xshnir to your 


knowledge, how hiany signatures were Legulrae on the -- how 


many siynatorics were permitted on the partnership checking 
account? 
in. TIADEY: I object to this question. It's 
calling for hearsay. 
Th COURT: Ovarenled. 
ra} qyare was either or, either Henry Esposito or 
Jor sartone. 


Son 


tr, Kaufman, where were tie records of the 


~— 
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partnership kept during the partnership's business activities 

A At Mr. Rsposito's home, I think it is 144-4. 
Jist Poad in Flushing. 

Q And periodically, when you performed your 
functions, where did you obtain these records? 

A Normally I would go to Mr. Lsposito‘’s home and 
pick up the records, but on many occasions when he didn't have 
the records because Mr. Bartone might be carrying the payroll 
book in nis car or might have the checkbook with hin, they 
would deliver it to me, to my eerieas 

Usually Mr. Bartone would bring it to the office. 

2) Mr. Kaufman, to your knowledge, about 
approximately when did the business 8B & 1 Paving terminate 
active business? 

‘a, TUADEN: Opjeection. 
Vii COURT: Overruled. 

Pt Late in 1972, I would say October probably. 

Q Yo your knowledge, what were the terms of the 
separation or dissolution? 

MR. TIADEN: Objection. 
THE COURTS gee euan: 

A fhe partnership, each partner walked away and 

Mr. gartone undertook to pay all the debts ofthe corporation. 


yuo COURT: Of the partnersnip. 
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THE WITNESS: I'm sorry, yes, partnership. 

Q With regard to the records of the partnership, 
was there an agreement made regarding disposition of the 
records? 

A Ae fat as 1 know -- 

THE COURT: No, were you present when tney 
agreed? 
WITNESS: No. 
COURT: Sustained. 
SILVERBERG: There was 10 ob jeci.icn made. 
TJADEN: Objection. 
Faufman, to your knowledge -~ strike that, 
please. 
To your knowledge, subsequent to the dissolutio 
of the partnership, who had possession of the records? 


MR. TJADEN: Objection. 


THE COURT: I will permit it. 


A Mr. Bartone. Whatever I needed I had to calih 


() If you know, Mr. Kaufman, where were the 


records kept? 

A That I can't say. 

Q tir. Kaufman, did you prepare the required tax 
returns for the business? 


A did. 
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For which years did you prepare those returns? 

A 1971, 1972, and for a short period in 1973.. 

Q For the period 1973, could you Jescribe the 
nature of the income and expenses of the partnership? 

MR. TJADEN: Objection. 
TRE COURT: Overruled, 

A Well, the 1973 income was left over from 1972 
because the business was operating on a cash basis and the 
expenses were those which had not been paid becauge there was 
ne money at the end of 72 to pay it. They paid it in 1973 
as the money came in. 

Q when you say they -- 

A Mr. Baxtone actually. itihen I refer to they, I 


still think of them as partners. 


2 In fact, Mr. Bartona undertook to pay all the 


debts of the partnership? 
A Yes. He brought me all the books in 1973. 


They brought them to my office. 


@) I would like to go back to the inception of the 
business, were you the bookkeeper who took care of the 
financial affairs of the business from the inception? 

A Yo the best of my knowledge, yes. 

Q Did you prepare the employment application 


number ? 
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A Yes. 


e 


Q Could you deseribe, to your knowledge, the 
division of activities between Mr. Esposito and Mr. Bartone? 
MR. TJADEN: Objection. 


THE COURT: Overruled. 


be 


MR. TJADEN: I don't think a proper foundation 


has been laid with respect to his knowledge. 
THE COURT: Overruled. 

A Mr. Bartone took care of the financial end and 
got the jobs; and Mr. Esposito supervised the jobs. He was 
the field man. 

Q As far as keeping the records, the daily 
records of the business, and day to day supervision of the 
business, to your knowledge, whe was the person who had 


charge of these activities? 


A Mr. Bartone. 


Q Mr. Kaufman, was there an audit of the partner 
ship for the year 1971 performed? 
A Yes. 
Who was the revenue agent? 


A Agent Levitt, and he was assisted -- I don't 


remember the gentleman's name. A gentleman who was introduced 
to me as being from the national office in Washington. 


Q Was that audit completed to your knowledge? 


iT 


Kaifman-direct 9 


I've never heard anything on the audit although 


I did file a power of attorney. The last I heard was when 


they were in my office and they picked up all of the records 


for 1971. 
Q Where to your sage are the records 
1971 now kept? 


Mr. wevite. There 


Have you seq AST return? 


No. 


Yes. 
CROSS-EXAMINATION 
BY HR. TUADEN: 
Q Ms Kautman, 
operations of the business 
you on their business premises 
A 
you maintain your own office? 
Yes. 


You are accountant? 


Yes. 


Certified Public Accountant? 


[9 - V2 


Kaurman-cross 
Ye ir, 


You have other clients besides BR. & E. Paving? 


Yes. 
ly then you did not have occasion to 


between ‘Mr. Bartone 
r. Esposito? 


A Well, it depend: y how you Took at) that. 1 


met with them many times in the evening at Mr. Esposito's 


home. with both partnsrs. 


Were employees present at that time? 


A Yes, on occasion there was one of salesman 


present, yes. 


i 


©) But they weren't operating 


They weren't running the machines, no. 


CQ, 
Yhey did have employees, it wasn't just 
Bartone and Mr. Esposito? 


14 


Mr. Esposito would give the 


men their work in the 


supervise them. 
Q Do you know if he had someone keap the books 


to day basis other than yourself? 


No one to my knowledge. 


Q Did yaever tell revenue agent tr Levitt that 


-~ 2 


Bartone worked on the books? 
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A Not as Mrs. Bartone -- she did some of the 


payrolls from time to time but -- your Honor, I have to 


explain this. She was a Mrs. Bartone but Mr. Bartone's 
brother's divorced wife. 
Q Now divorced? 
A Divorced then. 
Q A former sister-in-law? 
A Yes. SHe did payrolls from time to time, yes. 
Q There is no doubt in your mind that that was a 
partnership operation, is that correct? 
MR. SILVERBERG: I don't understand the purpos 
of the question. 
Do you challenge the fact there was a partnership? 
MR. TJADEN: No I don't. 
Was it a partnership operation, Mr. Kaufman? 
MR. SILVERBERG: Your Honor, that calls for 
an opinion from the witness. 
THEO COURT: Sustained. I think we have enoug 
It is a partnership for the purposes of the hearing. 


Q The partnership returns were filed? 


A Yes, they were filed. 
Q When you testified earlier, according to your 


understanding, tht Mr. Bartone took over paying the debts 


that had been incurred during the year 1972, were the paren 


Kaufmar-cross 
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made from the income that was derived during 


A ! all, of then. 
Q the most nart was : source? 
When I say dcbts, on ’ talking about 
the ordinary day~to-day débtc as Y asnr or telephone 


or things like that, the debts that I an referring to that 


they told me conclusively tnaat 4y. Rartone was taking aver 


were the note payments such as on tue trucks and the cars 
and some of the equipment which had beca purcnasse And the 
notes to the bank. 

Do you know who hat Sliunead Chose 

Mr. Bartone. 

liave you seen ties 


Mot recently, Before they were prepared, 


I believe you testifisd that while you were 
doing accounting work for them the records were kept at fir. 
Esposito's hong, is that COYreact? 

payroll teoks and bank 
statements were picked un at his home, yes. 

Mu. TSADEN: I have nothing €urther. 

COURT: Do you have any work navers? 

THn WITNESS: No sir. 


THE COURT: What happene? to the work papers? 


client 


of taki 


work. 


client. 
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In our practice, whenever a 
qoes out of business we give him the optio:. 
na thom if they want. We don't do any certifir 


We consider all work panera £9 helong to. the 


THR COURT: Who has the wor napers? 
EG LTE T agaure flr. Hartons. 


Tih COU! Did you turn then aver to Mr. 


Bartone? 


had in 


Tp WITAESS: 9 Yes. 
THE COURT: Those are papers you prepared and 


your possession? 


THE COURT: When did you turn them over? 


VUE WITHESS: 1 think in POU. TAs, Teeny 


don't remenber,. 


THE COURT: You have no recora? 


Tl: WITNESS: I have personal income tax 


records lecause I stil) de chat. 


PI COURT: All right, you can broaden your 


subpoena to include that material. If you want to 


gerve a persons). subpoena on this accountant you may 


ao it. 


vou are ordered not to turn over any furthe: 


records to Mr. Bartone. Is that clear? 
TUR WITNESS: Yes sir. 
THL COURT: Thank you. 
. you going to have further witnesses? 
SILVERBERG: No. 
COURT: Are you? 


TJADEN: No. 


SILVERBERG: Except I would like to continu 
the cross-examination of the special agent that was 


adjourned from the previous hearing. 


THE COURT: Do you want to do it this afternoon? 


MR. SILVERBERG: Yes, your Honor. 
THE COURT: Three o'clock the trial will be 
continued. 


(A recess taken at this time until 3:00 p.m. 


this afternoon.) 


(Luncheon recess) 
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TUE CLERK: Business §ficate nreviously 
marked Nefendant's Pxhibit L re-maxrked Defendant'c’ 
Exhibit Hh. 

MP. TIANEN: Wit’) respect to the documentary 
ovidence T would also live to roint out that the 
document that has been received for Tdentification 
nurposes is marked Goverment mehihtte J but in 
actuality it was produced ak the reaest of the 
reasnondents,. 

Refore we heqin the further testimony, your 
Yonor, tT would at this tine like to move that the 
scope of Special Agent Bradv's testimony he expanded 
to include the work naners of Cera} l “aufman. 

THE GIOTNTs ONL) wight; aqranted. 

c NW RADY, wae re-cvlled to the witness 
stand and testified further az follovs: 

MR, SILVERBERG: Obviously, vour Honor, at the 
vrevious nearing, we adjourned the cross~examination 
rendiny t'r datermination by the Court as to thie 
subpoena duces tecum which was served vnon Agent 
Rradv and hefore T continue I would Jike to have a 


determination from the Court whether or not the 


documents which ve requested are subject to production 


at this time under Rule 45. 
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In this reqard, there are some arguments made 


by the Covernment in its memorandum which are ll 


and that I would like to speak te. Basically, one 

of the principal aryuments made by the Covernment is 
that if the summons w2s served in good fuith and prior 
to vrosecution, then it should be enforced; and if 

{t wan not served in good faith and prior to prose~ 
cution, then it should net be enforced. But then ther 
is an argument in the Government memorandum that 
reyardless of the subpoena duces tecum seeking the 
records or other documentation showing whether or not 
that the recommendation was made is irrelevant and 


I cannot understand such an argument. It is assuming 


the argument andi then saying it is not relevant. 

On the previous hearing it is true that the 
witness testified that he hat made no recommendation 
for prosecution but according to the Donaldson case 
the recommendation can be made, can be assumed to be 
made when tho investigation is so far along as to 
allow conclusiens te be made and whether or not the 


witness formally has -rritten up a recommendation for 


the prosecution, which may be the case, there is likely 
to be documentation in his file hearing on whether 


or not he has made conclusicns regarding the case. 
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There is also language in the Donaldsws case 
to the effect that if he determines in his own min, 


that the criminal prosecution should be recommended, 


then the issue of whether or not the case has been 
recommended for prosecution comes into issue. That is 
the time when a recommendation for prosecution has 
been deemed to have heen made. This is language 
quoted by the Government in its memorandum. It is 
important to keepv that in mind. 

A second point is that the documents sought 
are not sought under an application for discovery. 
It is sought under a subpoena duces tecum. In the 


cases cited by the Government they discuss an appli- 


cation for discovery. This is not technically an 


application for discovery. This is a process in 
conjunction with testimony at a hearing and I would 
refer your Honor to the Wall case, which did not hold 


for the taxpayer in this case but it has very relevant 


language to the effect that if testimony can be 
brought out that would justify going further than the 
oral testimony, then the subpoena duces tecum served 
in that case would be honored and he allowed to be 


enforced. 


I would go on in further cross-examination and 
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I feel that the foundation has heen laid by the 


_ 
tr 


3° | chronology of events to date to justify your Honor | 
4 || ruling that the subpoena «.uces teoun should he per- 
i 
5 | mitted. 
| 
6 |i As far as the Government's argument that it is 
1 
a | vague, I do not see how it can he argued that what 
8 a recinvient has heen asked to produce can be secioadia 
9 We ask for documents in the file hearing on his i 
10 1 recommendation for criminal prosecution or his 
11 |i determination © criminal liability. If such document 
12 || do exist, they are certainly relevant to this issue 
13 || whether or not the summons was issued in good faith. 
14 | So, to argue, to take part of the subpoena where it 
15 || says any and all documents, reports, correspondence | 
1 
16 || and communications and just quote that is not quoting 
| \ 
4 what we are seeking. We are seeking with respect to 
1 
| 
18 || the criminal liability or recommendation for criminal 
: 1 | 
| ¥ m 
19 | prosecution of Joseph Bartone for the year 1972. Ther 
| 
al 20 || is no confusion in what we seek. If there are 
i 
; 
21 documents to that effect, that is easily proven ana . 
oo if the Government argues that some of the records bear 
| * . . * 
ps 23 | on another taxpayer's investigation, then your Honor 
24 in an in camera fashion, the way your Ilonor did with | 
" 7 ae the first document at the first hearing, can excise | 
; } | i $ 
| picsiaiecge 
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or read into the record those portions which are 
relevant to this issue. 
If the Government argues that this information 
is privileged because it dealt with another taxpayer's 


tax liability, I cite in my supplemental memorandum 


the regulation which the Government cites and I point 


to subsection (c)(1)4, which says a return of a 


partnership shall be open for inspection by any 
person who is a member of the partnership during any 
part of the period covered by the return upon submission 
of satisfactory evidence of such membership. 

Certainly the Government does not argue 
“yr. Bartone was not a member of the partnership. The 
argument is that the return or any information dealing 
with the return is privileged. 

THE COURT: What page is that on? 

Mp, SILVERBERG: Page 24 of the supplemental 
memorandum. 


THE COURT: It says the return of the partner- 


ship and not the return and relevant information. 
Return is a technical term. 

MR. SILVERBERG: Yes, your Honor. The Governme t 
cites another section of the code which defines return 


as a technical return and all other relevant documents 
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pearing or affecting and bearing on the return. 

THE COURT: I would think those documents aie 
submitted by the taxpayer not the internal investiga- 
tion. 

MR. SILVERBERG: I cannot see how arguing that 
the investigation bears upon the tax liability of 
another taxpayer who is a partner in a two-man partner 
ship can preclude the taxpayer who is being investigat d 
from access to relevant documents. 

THE COURT: They will certainly let him sce the 
partnership return and anything submitted by any 
partner in connection with that return. 

MR. SILVERBERG: Then I submit, your Honor, the 


argument made by the Government is erroneous. Thev 


are arguing whether the return is privileged and the 


return is not privileged. 

THE COURT: They never argued the return is 
privileged because your client has a copy of the 
return, doesn't he? 

mr, SILVERBERG: tit is not the return that 
they are arguing is privileged. Obviously they are 
arguing that relevant documents bearing upon the 
accuracy of the return. 


THE COURT: That is right, those are documents 
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they have assembled themselves not that your client 
or any partner has submitted. 

MR. SILVERBERG: But if they are afraid of a 
disclosure because of disclosing information on a 
return, that is their argument and -- 

THE COURT: I do not believe it is. 

What documents does this witness have that migh 
bear on it? 

I think we can handle it very 
simply. I am happy Mr. Silverberg did address himself 
to this question. We do not have any documents that 
are called for in the subpoena. We have no document 
that relates to the criminal liability of Joseph 
Bartone or a recommendation for criminal prosecution 
of Joseph Bartone, because it has already been 
established no such recommendation has been made. 

Tun COURT: That is your answer? 

“np. SILVERBERG: Your Honor, to say the oral 


testimony establishes the fact -- 


TIT! COURT: Have you checked the documents? 


MQ, TJADEN: Yes, I have, vour Honor. 


THE COURT: If you so certify, that is sufficient 


for me. 


SILVERBERG: Is lir. Tjaden saying there are 
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no correspondence Or communications hetween Mr. Brady 
anda any other officer or employce of Internal Rever '¢ 
Service or of the Department. of Justice bearing upon 
criminal liability of Joseph Bartone? 

MR. TIADEN: That is correct, there is no 
correspondence Or memoranda that vould bear upon his 
criminal liability at this time or any recommendation 
of Mr. Bradv, any recommendation for criminal prose~ 
cution, let me add that. 

MR. SILVERBERG: Are there any documents bearin 
upon conclusions as to recommendations? 

MR. TJADEN: I think we have sufficiently 
answered the gestion. 

THF COURT: I think that is $9. 

Have you reached a determination yet as 
whether this should be a criminal prosecution? 


THE WITNESS: No, your Honor. 


Tim COURT: Are you still investigating 


possible civil liabilities? 

THE WITNESS: Yes, your lionor. 

MR. SILVERBURG: Your Honor, may I ask a few 
more questions bearing upon this? 

Tuk COURT: You may. 


(Continued on next page.) 
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CROSS-EXANINATION 


BY MR. SILVERBERG: 


Q ‘ir. Brady, when were you assigned the investiga 


tion of the 1972 return of B. & E. Paving? 

y I was assigned the investigation of B. & E. 
Paving on May 1975. 

Q Nay 1975? 

A Yes. 

Q For which years? 

A On the particular assignment sheet the year 
covered is 1971. 


Q And did you on your own decide to investigate 


A Well, the normal procedure is that an investi- 
gation, a joint investigation, the normal irecedure for a 
joint investigation with the intelligence division and the 
audit division is to extend the investigation beyond one 


year and it was extended. 


Q You were originally to do 1971. Have you 
drawn anv conclusions regarding erininal liability or 
recommendation for criminal prosecution for respondent for 
1971? 

MR. TJADEN: I object, it is not relevant to 


the issue before the Court. The issue is enforcement 
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of summonses for the tax year 1972. 

mr. SILVERBERG: Your Honor, if the conclus3,on 
has been made regarding 1971 it is very likely, and 
if the conclusion as to the recommendation for crimina 
prosecution -- 

THE COURT: I will allow the question. 

MR. SILVERBERG: -- 1972 is certainly relevent. 

THE WITNESS: No, sir. 

Have you concluded your investigation for 1971? 

No, sir. 

MP, TJADEN: Objection. 

THE COURT: It has been answered. 

Have you made a civil determination for 


No, sir. 


Is 1971 still open for investigation? 


A Yes, sir. 
Q Are you investigating B. & E. Paving Co. with 
any revenue agents in a joint investigation? 
A Yes, sir. 
Q What is the name of the revenue agent? 
Yoward Levitt. 
Are you still investigating 19717 
Yes, sir. 


Have you made any tentative conclusions regarding 
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ertminal liability? 


"RR, TJADEN: Objection. 


TRE COURT: Sustained. 


(Continued on next page.) 
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HMR, SILVERBERG: Your Honor, unfortunately the 


witness I called this nerning is not able to be lieve 


but there were certain determinations that were mia ia 
regarding 1971 which were related to him, 

Tin, COURT: hat there was going to be a 
criminal prosecution. 

“4p. SILVERBURG: At least there was a determin 
ation on civil already made and if 1971 is still habs 
investigated after a determination of the civil 
liability is already made then the only thing left to 
be investigated is the criminal liability. 

tm, TJADEN: I will object to that, it is a 
conclusion. 

THE COURT: Did you tell the accountant chat 
civil liability has been determined? 

THE WITNESS: Wo, your Honor. . 

THE COURT: Do you know whether anybody has 
told hirm that? 

MR, SILVERBERG: Mr. Levitt is here and I woul 
like to call hin. 

Tub COURT: Do you have anvthing further Erom 
this witness? 


HR. SILVERDERG: No, your Honer. 


26 
Levitt-direct 


HOWARD LEVITT , having first been duly sworn 


by the Clerk of the Court, took the witness stand 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SILVERBERG: 
Q Mr. Levitt, were you the revenue agent who 
conducted the -- let us backtrack. What is your function 
with Internal Revenue Service? 
A I am a revenue agent. I am with the audit 
division. 
Q Were you the revenue agent who conducted the 
1971 audit? 
A Yes. 
Q And where was the audit conducted? 
A Well, the audit was conducted -- we went to 
Kaufman's office a few times. 

Q Did you get cooperation from the taxpayer? 
Mr. Kaufman produce the books you requested? 

A He didn't submit records for 1971, yes. 

Q And at the end of your audit of the books did 
express to Mr. Kaufman conclusions regarding 19717 

MR. TJADEN: Objection, if your Honor please. 
Mr. Silverberg is addressing tax questions to the 


tax year 1971 and we are concerned with the 1972 aud 


Levitt-direct 
in this action. : 
THE COURT: I will allow it but let us get 
closer to this if we can shortly. 

Q Did you express to Mr. Kaufman a conclusion 
regarding his determination for 1971 civilly? 

A We were forced to hecause we had to. We did 
not get any cooperation from the taxpayer extending the 
statute of limitations. If we do not have the extension of 
the statute of limitations we must go through a 90 day lette 


which does not necessarily mean that the audit is completed. 


We have to make adjustments on what we have and there were 


things lacking. We did establish at that time that there 


was an omission of $7600 so on that basis we had something 
to go on. I had to tell Mr. Kaufman that I was going to 
issue a 90 day letter and these were our findings based on 
a minimum of records we have available. So really the 
examination was far from completed. But for the 90 day letter 
in order to protect the statute we had to issue a report. 

Q Did you issue a 90 day letter? 

A Well then after the 90 -- after I submitted my 
90 day report they decided they would issue -- they would 
assign the 872 and extend the statute and now we were forced 
to issue a report. 


Q Was it your recommendation that the case be 
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referred to intelligence in 1971? 


A Yes I made -- we have a form we Fill out, 
fraud referral, yes. 

2 And you are continuing to investiaate 
even after you were ready to iesue a OO day letter? 

A I am sorry? 

9) You are continuing to investiaate 1971 ever 
though you were prepared to issue a on day Letter? 

A Well, the 99 day letter, we were forecd to 
issue at that time. ‘le have to protect the statute and it 
is this procedure. 

M2, SILVERBERG: wlo further questions. 
THE COURT: Thank you very much. 


Do you have any further evidence? 


“MR. STEVERBERG 2s. Your Uoner, 2 would like to 


discuss the leqal issues that are before the Court 


now. 
THe COURT: ALL xight. 
48, STLVERBERG: First of all --= 
QJADSI: Hasfi.c respondent rested? 
Tum COURT: Yes, we have heard all the evidende. 
MR. STLVERRENG: We have eeveral issues involved 
in whether or not tht summons is enforcible. First, 


whether or not it was icsued in tad faith and prior to 


a recommendation for prosecution. 
THE COURT: On that I find there is a matter 


of fact no decision has been reached as to either !97] 


or 1972 tax return with respect to whether criminal 
proceedings will be conducted. 


1 further find that in good faith the Gevernmept 


is proceeding civilly and this investigation is not 


solely for the purpose of gathering cata for a 
criminal prosecution. 

MR. SILVERBERG: Your Wonor, I would submit 
that the chronology of events is very unusual for a 
normal civil investiaation. 

THUD COURT: That is true but I have assessed 


the credibility of the two Government witnesses and 


I believe they are telling the truti. 
“MR, GILVERBERG: On the issue of the respondent's 


aseertion of his Fifth Amendment privilege is, first 


regarding the documents, I submit your Honor, that 

the evidence we have heard from the bookkeener of the 
business and the affidavits subnitt. 1 by the respondent 
which your Honor has agreed is relevant to the motion 
clearly sets forth a picture of a business which was 
primarily a matter of running a business with two 


people instead of one person and that in conparing 


the facts of this case with Sluts"y which has heen 
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a discussed at length in my memorandum, the facts a 
2 
: so much on point, Slutsky being 2 second circuit rides 
; the Court should heavily consider the validity of "=he 
’ assertion. 
’ The Bellis case, which does not close the door 
, on the assertion of a Fifth Amendment privilege as to 
; books and records of a partnership, it clearly has iu. 
, mind a small partnership of a gmall number of people 
, run very personally as is the case in this case. The 
" partnership in Slutsky was a multi-million dollar 
" hotel, the Nevele. This is far from comparable in 
a scope *o that. | There are fewer people involved in 
m this partnership than in the Nevele and Slutsky. 
7 The closeness with which “r. Rartone ran the 
” business, the fact he was principally involved in 
: ” getting the orders and keeping the day-to-day records, 
m supervising the day-to-day operations, is on all 
sa fours with the language of Slutsky. 
If the Government argues the mere fact that 
* the partnership involved in B & EF Paving was not a 
" partnership of brothers as in Slutsky, I would point 
S out that the concept that because & business is run 
- by two related parties and should therefore be 
iT accorded more confidentiality than one between two 
25 


non-related associates has no specific authorizatio 
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1 | 
in law. There is except for husband and wife, there 
9 
| is no confidentiality between cousins or between 
3 | 
brothers. There is no reason why a partnership o!’ 
‘ 
brothers should be accorded more favor in the eyes of 
5 
the law than cousins or than in-laws or any other. 
6 ! 
| THE COURT: I agree with you. I find the 
i! 
Slutsky case one I have never been able to understand 
g 
and one I consider that will probably ke restricted 
9 | a 
to its facts. 
10 | 
| MR. SILVERBERG: Your Honor, I submit that the 
11 
language of the Bellis case similarly does not go on 
12 
the assertion of Fifth Amendment privilege. They 
13 
| clearly speak of holding records in a custodial 
14 | : : 
| capacity and representative capacity even in the case 
15 | 
of a dissolved partnership, where the other partners 
16 
have a right to see the records. This is not the 
17 
case here. 
18 J s 2 
New York law specifically states, upheld hy 
19 
the Court of Appeals, where a partnership interest is 
20 
sold the selling partner no longer has a. right <o 
21 
accounting or any action in law or equity as to 
22 
transactions of the partnership. 
| 23 
THE COURT: After the sale. 
24 
MR. SILVERBERG: No, not transactions after 
25 
the sale, bit after the sale he no longer has a right), 
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he has sold his right except for fraud, he has sold 


his right to any accounting or any action in relation 


ship to the transactions of the partnership and tl: 
Kershner cage in 1967 upholds that where two persons 
own papers jointly and ons conveys the papers to the 
other it is an abseluts sale, There is no argument 
that the other one holds it in a representative 
capacity and that you can reach it by serving the | 
selling partner... ib ia he huving rerson's property 
and this is how these records are being traded and 
there is no dispute on those facts from the Governmenk. 

I cannot see any clearer demonstration or any 
clearer evidence of personal papers of a party, albei 
they may have been business records at one time, even 
then they were very personal business records. They 
are now the sole propverty of the taxnayer and to 
argue that they are held ina durncten wie gusakli 
when the other party, the other partner no longer has 
a right to them, no longer 4as an accounting as to 
the transactions, is going directly against even the 
language in Bellis. 


. 


he principle that Pellis asserted was that 


there is a reoresentative capacity you cannot clain 


just because it is a partnership it is privileged. 


This is in accord with White. We do not dispute 


White. But on the facts and on the language in 
Bellis they do not foreclose ever conceivably or 
ever reasunably an assertion of Fiftn Amendment 
privilege. And if Your Honor feels that Slutsky 
should be held to the facts the language in Bellis 


still permits on the circumstances which I believe is 


in this case, the assertion of Fifth Amendment privilege 


where you are holding the papers in a personal capacity, 
where you have obtained ownershiv of the papers that 
barred all other persons from control and access as 

to logs and content. These are the taxpayers papers 

and because it was once partnership property does not 
foreclose the valid assertion of the Fifth Amendment 
privilege in this circumstances. 

THE COURT: Well, the law is certainly not 
clear in this area. Neither in the Second Circuit 
nor the United States Supreme Court have they ap- 
proached it with erystal clarity. With all due 
respect I think their analysis leaves somethina to 
desired. I am not going to write a full opinior in 
this case. 

I find as a matter of fact that the papers 
the Government seeks were created primarily by an 
accountant for an artificial entity, the B & E Pavin 


Comrany. Those pacers include books and 
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primarily posted by that accountant and worksheets 
of that accountant uted in preparing the tax retin 
for the partnership. 

The partnership was a formally organized 
partnership under the laws of the State of New Yor!>. 
It owned substantial property including road building 
equipment and asphalt ond other products, paid bills, 
entered into purchase agreements and took loans | 


partnership. 


by Joseph Partone. 


THE COURT: There were partnership assets and 


he took over the partnership assets and the liabiliti 
of the partnership. That is the way I interpret his 
testimony. 


HR. SILVERBERG: And the ownership of the 


documents. 
THES COURT: Documents were produced for and by 


the artificial business entity before it was dissolve 
Y 


There is evidence from the accountant -- . 
MR. SILVERPERG: He said the notes were signed 
$ 


Although we do not have a certificate indicating the 
dissolution I assume, based upon the testimony of the 
accountant, that it is a de facto dissolved -- 


That artificial business entity has now been dissolved. 
MR. SILVERBERG: It is dissolved, all the fina 
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returns have been filed. 

TIE COURT: You have not dissolved it by 
filing a certificate which, as I understand, is ti'2 
normal way you terminate a business entity in New 
York State. 

MR. SILVERBERG: There has not been any business 
in B & E Paving since 1972. 

THE COURT: Although there has been no proof 
of any such certificate being filed I find as amatter 
of fact and law it has been sc facto dissolved and 
that all of the assets, including the papers, have 
been turned over to Joseph Bartone, 4 former partner 
in B & E Paving Company. 

No privilege against self incrimination was 
involved in the creation of these documents. The 
documents did not constitute any statement by this 


respondent. The documents did not have anything of 


a confidential, personal nature wnen they were produced. 


MR. SILVERBERG: Your Honor, I would take 
exception to that conclusion. 

TUE COURT: There is a question under the 
cases as to whether even such documents which are in 
the private possession of individuals are privileged 
going back to the Boyd case. I think those cases 


myself are all contrary to sound principle. 
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This kind of business document should be dis- 
tinguished From s document such as a diary or per onal 


papers which is analagous to a private statement. 


ven such decunents covld well be and probably should| 


be excluded from the privilege against self incrinination 


because they were not created unter compulsion. 
Privilegig directed primarily towards creating testi- 
mony cr documentary evidgace under compulsicn. There 


that this kind of rersonal decumentation ca 


a claim of privilege in 
that the defendant or here the resrondgent, if he 
responded to the subpoena, would in effect he saving 


is connected to the documents. 


itself be incriminatory by giving up a weapon cr 


something like that. Ne may be able to defend himself 
against th: subpoena on the ground you are in effect 
compelling the respomlrnt to say, "I do have this 
incriminatery documant in 


build up a casé against me." 


Ingument cannot be made here kecause the 
accountant hacn't told us that Josenh Bartone hes all 
of these criupers in his possession. We know that and 


fcause hs has admitted] in the pavers that he obtaine 


them from: the partnership. = can ¢se no reason at al 
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in principle for applying privilege to documents of 
this kind. 

I recegnize that the cases are in conflict: 
and that there has not been a satisfactory rationale 


but I do net helieve that it would be useful for me 


to write a fuller opinion on the issue because T do 


not believe that the Appellate Court would pay any 
attention to an analysis I would put forward. 

MR. SILVERBERG: Your Honor, I would ask a 
ruling on the oral testimony that is sought in 
connection with the documents. I think in that case 
there is no question whatsoever that any oral testimony 
is privileged. 

mH COURT: I believe you are right. Any oral 
testimony of this defendant might he incriminatory 


and might clearly be compellable. You are entitled 


& 


to be protected from that. 


Is the Government intending the contrary? 


MR. TJADEN: To a certain extent we believe 
the respondent can be and should he required in 
conjunction with producing the documentation and 


authenticating it. 


THE COURT: No, I do not believe he is required 
at this stage to do anything in the way of authenti- 


cating. It seems to me you go as far as you possibl 
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can go by forcing him to turn it over. 


MR, TJADEN: And also in addition to authenti- 
cating I would suggest and submit should be requi:’2d 
to testify that these are all of the documents that 
he has in his possession. 

THE COURT: No, I do not believe you can compe 
any testimony from him at this stage. I am convinced 
he does run a serious risk of criminal prosecution 
and he might incriminate himself by giving you any 
further information orally. No oral testimony, but 
you can get the documents. 

With respect to the work product of the 
accountant there are also conflicting cases there. 

I find those are the papers of the accountant and no 


the papers of the respondent. Turning them over to 


the respondent does not make them any more privilege 


than they would be in the hands of the accountant. 


(Continued on next page) 
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MR. SILVERBERG: Your Honor, Mr. Kaufman never 
acted a3 an independent accountant. He never oorna tied 
to any third person any of the accuracy. He relied 
solely on the books and records of the partnership 


as they existed, the checkhook and just the basic 


documents and they are not work papers of an Pane | 


as that term is defined. He basically is an employee 
and was an employee of B.E. Paving Company and the 
papers that he produced are the property Of B.tkE. 


Paving Company. le is not an independently retained 


professional giving independent. accounting services. 
THLE COURT: I just do not believe that. He is 
a Certified Public Accountant, not a hookkeeper. He 
did not certify any statement but that does not mate 
him any less an independent contractor. This man is 
obviously an experienced and highly competent accountant. 
Ya was not a bookkeeper even though he did keep books 
and did not certify. 
MR. SILVERBERG: What is all he did. 


Trt COURT: He prepared returns. The Governmen 


has the returns. 


*R, SILVERBERG: An employee of a business can 
also prepare returns. 
THE COURT: He was an independent contractor 


in my opirion anid I so find as a matter of fact. 
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Are thee any other findings of fact or law 
you wish? 

“NR. TJADEN: Your Honor, I would like to an" 
if we can have some direction of the Court with 
respect to the production of the documents Mr, Bartone 
has indicated in his affidavit that he is presently 
holding. ‘ie already has the documents and there 
should be no reason for delay. 

MR. SILVERBERG: We plan to appeal this cecision 
and I would like a stay of any enforcement pending the 
determination of the appeal. 

THE COURTS Ald (yughe. 

MR. TJADEN: An anplication for a stay would 
have te be made. 

THE COURT? Submit an order gqzanting final 
judgment in the case and I will stay ponding the 
anpaal. 

It is not a clear area. 


MR. TIADEN:) Your Toner, may © ask then tf£he 


condition of the stay be attached and that be that 
the resnondent execute any necorsearv vaiver of 

anv aoplicahle statute of limitations because Limita- 
tions could very well run for one of the years. I 


understand an extension or waiver was signed by 


Mr. Bartone with respect to one cf the years. I do ies 
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know when the waiver will expire. 
THE COURT: What do you think ze 
MR. SILVERBERG: It is highly irregular. It 
has nothing to do with the issue before the Court. 


THE COURT: Then I will not grant the stay. 


He has got a right not to execute any waiver. I 


certainly do not want to compel him to give up any 
right. But the Government has the right to proceed 
expeditiously. 

MR. SILVERBERG: May I ask the Government when 
the statute of limitations expires? 

MR. TJADEN: I have already indicated I do not 
know. 

MR. SILVERBERG: They could he asking when it 
could be expiring at the end of this year and they 
could be asking for an extension for another year 
and it would not be justified. 

THE COURT: Is it possible to extend it for a 
limited period? 

MR. TJADEN: I believe the stay could be executad 


and related to final disposition by the Court, one 


year after final disposition. 
THE COURT: Why don't you just extend it for 


the period between this time, today, and the time the 


appeal is finally decided. 


MR. TJADEN: I do not think that is being 
realistic. I do not think the service would be in a 
position to act immediately upon the decision of ar,- 
Appellate Court, whether it is the Court of Appeals 
ox Supreme Court. 

TIF COURT: Let us assume that the statute woul 
expire in July of this year and it takes six months 
to finally decide the appeal. We would add six morths 
to July so that would not put you ina hetter position 
or any vorse position. 

MR. TUADE: My understanding is that as a 
waiver will he executed hv Mr. Bartone for the two 
years involved extending the applicable statute of 
limitations six months beyond disposition. 

THE COURT: No, by extending the statute hy 


the amount of time equal to that measured from today's 


date to the date that the remand from the highest 


court to which an appeal is taken is received in 


this court. 

"uP, TIADEN: I really wonder whether there 
would be any remand. TI imagine any decision would he 
a affirmance or a reversal. 


THE COURT: ot remand, make it a final dispo- 


sition, however you want to phrase it, I do not care. 


MR. SILViRBERG: Your Honor, I would only limit 
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the application to the years that are stiil open. 
THE COURT: 1971 and 1972. 
MR. TIADEN: That is correct. 
MR. SILVERBERG: 1971 has gone civil. 


MR. TJADEN: Mr. Levitt testified it is still 


MR. SILVERBERG: low long has it been extended? 
THN COURT: Whatever it is you add to 4¢. 
MR, SILVERBERG: If it is not effectively 
extended and if it expires at the end of 1975, then 
* 
THE COURT: Then there is nothing to extend. 


MR. SILVERBERG: That is the point I wish to 


THE COURT: I think we are agreed on the 


aubstance of what we have here. If it is expired 


already then this extension will do no good. Why 
don't you sit down and discuss it. 

MR. SILVERBERG: I would not want to renew 
the statute by signing a waiver, if the statute is 
already extended. 

THE COURT: Sit down with your opponent, you 
are both good lawyers, and work out the language that 
meets these requirements. I think we are all in 


agreement. 
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MR. TJADEN: As long as we do understand then 
that as a condition to this Court's granting a stay 
pending a plea, Mr. Bartone must execute those waiters 

THE COURT: Right. 

MR. TIADEN: For these yoors. 

THE COURT: Why don't you sit down and vork 
out the lanquage. 

MR. SILVERBERG: I have to consult with other 
attorneys from my firn before I bind Mr. Bartone on 
this mattor,. 

THE COURT: Why don't you sit: down and try to 
vork out the language now and then the Government will 
on four days' notice, submit a provosed judgment and 
you can submit a counter-juagment or say it is 


agreeable. I do not think it is fair to stay the 


turning over of these documents and allow the statute 


to continue to run. What it really arount? to is the 
tolling of the statute during the period, that is 
putting it in the simplest forn. 

WR. TIADEM: In other words then, the statute 
would be extended for a period equal to the time 
remaining from today's date to the date on which the 
statute vould normally expire? 

“WR. SILVERBERG: I do not follow that. 


Mm. TJADEN: If the statute were to expire in 


July, five ronths from now, my understanding is that 
the waiver would extend the statute for five months 
beyond the Court's decision. : 

THE COURT: How long do you think this appeal 
would take? 

MR. TJADEN: In the Second Circuit my guess 
would be approximately a year to 18 months. 

THE COURT: Let us assume it is 18 months, that. 
being the outside date. 

Well, let us assume it is a year, to make it 


simpler. Let us assume the statute expires on July 1, 


1976, with respect to both years 1971 and °72. It 


will be extended one year because of the tolling 


during the period of appeal, 80 instead of expiring 
July 1976 it will expire July 1, 1977. Instead of 
12 months it is 13 months and therefore it would be 
rather August 1, 1977. 

AR. TJADEN: I think the Internal Revenue 
Service would want any waiver to extené to a date 
certain. 

THE COURT: I do not think that is reasonable. 

MR. SILVERBERG: How could you extend for a 
date certain, you do not know how long the appeal woul 
take. 


THE COURT: I do not think it is reasonable for 


fete 
you or the respondent to take that decision. Ic 
take one year and it may take 18 months to decide the 
appeal. The Government is in trouble if you make it 
18 months and if it only takes six months to decide 
the appeal then the respendent is disadvantaged 
unnecessarily. 

MR. TJADEN: I understand your Honor is incline 
to grant the stay in that you find there is some like- 
lihood of respondent prevailing on appeal. 

THE COURT: I believe that there is a very 
substantial likelihood the respondent would prevail 
en appeal in view of the Slutsky opinion which I say 
I find cempletely unjustifiable in theory but that 
is what the Second Circuit said. 

MR. TJADEN: May I ask your Honor if in con- 
junction therewith your Honor would consider an order 
directing the respondent to maintain the records 
pending appeal? 

THE COURT: Probably it would be a good idea to 
turn them over to counsel to hold in escrow. 

MR. TJADEN: ‘hat would be satisfactory. 

EE COURT: That would be another condition of 
the stay. 

Why don't you sit down and work out the 


ianguage. You do not have to go along with it if you 


do not want to. 


MR. SILVERBERG: If we determine that we cannot 


go along with the waiver of the statute then -- 


THE COURT: I will just issue a judgment and 


find the judgment and it will have to go up to the 


Court of Appeals. 

MR. SILVERBERG: I assume there will be reason- 
able time for us to go to the Court of Appeals before 
the date for the enforcement of the summons. 

TIE COURT: I will give you two days. I sugges 

you make up two judgments, one the judgment and one 
another stay and agreement so I can sign either or 
both. 

MR. TJADEN: Your Honor, the Government's 


position is that this is a summary proceeding. Would 


an crder be sufficient? 

THI COURT: Whatever you believe is appropriate 
and counsel for respondent believes is appropriate. 
Just get an appealable paper that terminates the 
case. 


Thank you. 
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CIVIL SU JENA TO PRODUCE DOCUMENT OR OBJECT D. ©. Form No, 4% (Rev. 2-57) 


United States District Court 
FOR THE 


Eastern District of New York 


i i Civil ACTION FiLEe No. 
United States of America and 


Francis T. Brady, etc., 
- Petitioners, 


B & E Paving Company and 
Joseph Bartone, etc., 
Respondents. 
To 
Francis T. Brady, 
Special Agent of the Internal 
Revenue Service 


YOU ARE HEREBY COMMANDED to appear in the United States District Court for the 
Eastern District of New York 
at 225 Cadman Plaza East in the city of Brooklyn, New York on 
the 9th = day of January 1976 at 9:30 o'clock Am. to 
testify on behalf of Joseph Bartone (as a hostile witness) 


in the above entitled action and bring with you 


Any and all documents, reports, correspondence and communications in 
respect of the criminal liability of or recommendation for criminal 
prosecution of Joseph Bartone, Respondent, in connection with Income 
Tax liabilities of said Respondent for the year 1972.. 


Bandler & Kass, Esqs. LEWIS ORGE} 
Respondent Joseph Bartone 


Received this subpoena at beg bite ii ne) & 4 on Valet A 7, 47% 
Nid on Leen de! : ge 

served it on the within named yA eK SS Is pad a 

by delivering a copy to hitw and tendering to hit the fee for one day’s attendance and the mileage 

allowed by law. 


Dated: 
AMIR 7, 928 
Service Fees 


Travel 
Services 


Total oo oes =e $43 ° 


' Subscribed and sworn to before me, a fleter / 


day of Jaca : 19 )(- 


; ’ / 
Pies and mileage need net he tendered to the witness pen service of a subpoena bsucd in behalf of the United States or an‘offcer or 
tomes ero ts USC ISS 

NOTE.— Mlidavit required only if service is made by a person other than a United States Marshal or his deputy. 


' 
FP). Mim 4-97-78-700 PADS 3607 
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a . f2 Be +4 { ‘ 
usiness Certificate for 2Bactiers 
The undersigned do hereby certify that they are conducting or transacting business as inembers 
of a partnership under the name or designation of 
B. & E. Paving Co, 


at 44448 Tist vec, Flushing, NeYe 


in the County of Queens, , State of New York, and do further certify that the full 


names of all the persons conducting or transacting such partnership including the full names of all the 


partners with the residence address of each such person, and the age of any who may be infants, are as 
follows: 
NAME Specity which are infants and state ages. RESIDENCE 

Haney Peres 3G ce cece scence q4-18.. Tish Aveo. Flushings Hate... 


Tosanh Parte. ee ewees 141-15. Unhon Tye, Flvahings. Ms: 


WE DO FURTHER CERTIFY that we are the successors in interest to 


the person orf persons heretofore using such name or names to carry on oF conduct or transact business. 


Jn Witness Telhereol. we have this 14th day of lay 1971, made 


and signed this certificate. 


e 


sie o28 es z 
eee ae es i MOF FO DAMA Goose 
Z se y 


( 


v 


DEFENDANT'S 
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Ez 
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STATE OF,NEW YORK... _{.., 
COUNTY~OF QUEENS : 5 
we, 


te] 


On this % 44th day of ; May; : , 19 70, before me personally appeared 


SN yQ 3 iery poposiite and Joseph Bartene 
“Us haee ii 


| mn i ae at 
to me known and knows to ime te be the individual described in, and who executed the foregoing 
| t esa 
certificate, and he (@Hereupon ee duly acknowledged to me that he executed the sanie. 
| Gi 


i! ef 5, / ue 
g pos v 7 hice sif OR (Ac, et 
g ree H / se 
3 t MARTIN &. WEINGOLD 
5} NOTARY PUBLIC, State ef Kew York 
ne ae : ; Bo. 41-9679495 - Quacas County 
3 = Term Expirus Mach 34, BY! mS 


s 


